IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERLY SI MV ) ClVIL ACTI ON
V. :
TRI MAC TRANSP. EAST, | NC. : NO. 08-2694
VEMORANDUM
Dal zel I, J. June 8, 2009

Plaintiff Kinberly Sinms sues her forner enployer,
Trimac Transportation East, Inc. ("Trimac"), for enpl oynent
di scrimnation under Title VII of the Cvil R ghts Act of 1964
and the Pennsyl vani a Human Rel ations Act. ' Specifically, Simms
asserts clains for retaliation and disparate treatnent
di scrim nation based on sex.

Trimac has noved for summary judgnent, Simrs responded
to that notion, and Trimac replied. Trimac contends that Simrs

cannot establish a prima facie case for either of her clainms and

that it had a legitimate, nondiscrimnatory reason for seeking
her resignation -- nanely, her inproper acceptance of a |loan from
an i ndependent contractor with whom she worked. Sinms argues that
Trimac's reason is pretextual and that it fired her in
retaliation for her conplaint of sexual harassnment by the sane

i ndependent contractor and discrimnated agai nst her by treating

her differently from mal e enpl oyees.

! Because Pennsylvania courts have interpreted the
Pennsyl vani a Human Rel ations Act interchangeably with Title VII,
our analysis is the same under these two statutes. Weston v.
Pennsyl vani a, 251 F.3d 420, 426 n.3 (3d Gr. 2001). For ease of
readability, we will refer to Title VIl throughout this
Menmor andum but our findings and anal ysis are the sane under both
statutory schenes.




For the reasons we discuss in detail below, we wll

grant Trimac's notion and dismss Simms's cl ai ns.

Fact ual Backgr ound

Qur analysis of Sinms's clains is necessarily fact

intensive, so we will first canvass the record.

A. | ntroduction to Trinmac and Kinberly Sims

Si mrs began to work for Trimac, a trucking conpany, in
2000, and had the title of "traffic supervisor” during her seven
years there. Kinberly Simms Dep., Pl.'s Ex. A ("Sims Dep.") at
40-41, 43. She worked at the Croydon branch, which is in the
Phi | adel phia area and within Trimac's Eastern Division, or
"Trimac Transportation East." See Kinberly Sims Performance
Appraisal, Def.'s Ex. 9 ("Performance Appraisal") at 1. At that
branch, Trinmac enploys drivers who are both enpl oyees and
i ndependent contractors. Chris Gallowtz Dep., Pl's Ex. D
("Gallowtz Dep.") at 43. Independent contractors sign a | ease
agreenent that prohibits themfromdriving for other conpanies
during their lease's termwth Trimac. 1d. at 44. Traffic
supervi sors informthe branch manager when the i ndependent
contractors do sonething wong, and the branch nmanager then
addresses the problem 1d. at 45-46. Adnan Javied, who played a
key role in the events leading up to this case, was an
i ndependent contractor driver. See id. at 61.

Notwi t hstanding that Sinms's title of "traffic

supervi sor"” never changed, her job responsibilities did. At
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first, she was a night dispatcher and "woul d oversee the drivers
comng in to pick up paperwork and goi ng out, contact any drivers
that were late, [and] maintain communication with the drivers to
ensure on tine delivery." Simms Dep. at 43. As a traffic
supervisor, Sinmms told Javied and other drivers where they would
be di spatched, and she does not renenber Javied objecting to any
particular route. Id. at 55. Over tine, Simms's responsibilities
expanded to include such things as creating the custoner service
report, assisting with recruiting and bidding for new busi ness,
driver training and retention, and organi zi ng safety neeti ngs.
Id. at 52-54. Simrs "did billing," "handl ed payroll,"” and coul d
change the drivers' assigned routes and schedul es on her own

W t hout anyone's approval. 1d. at 43, 47-48. Sinms assigned
drivers to specific routes? herself when Ji mKi nnevy, who Sinmrs

described as the "lead dispatcher,"?

was out of the office. |d.
at 43-47; Gllowtz Dep. at 62. Wen Kinnevy was out, Sims al so
ensured that drivers conpleted all of the custoners' deliveries

and conplied wth governnent requirenents regardi ng how many

2 Drivers typically preferred some routes over others.
For exanple, drivers generally found "l ocal runs" nore desirable
than international routes because |ocal routes paid a flat rate
and clearing custons could be difficult on international routes.
Simrs Dep. at 48-50. Local runs were usually assigned to drivers
with seniority, and though Sims does not know if Javied had any
route preferences, he often drove routes to Canada, New York, and
t hr oughout the Northeast. Sinmms Dep. at 49-51.

® Gallowitz said that Kinnevy and Sinms had the sane
job title of "traffic supervisor.” Gallowitz Dep. at 63. Sinms
bel i eved that Trimac discrimnated agai nst her because she heard
that it paid Kinnevy nore than she. Sims Dep. at 81. There is no
evidence of this in the record.
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hours they could drive and how often they took breaks to rest.
Simrs Dep. at 45. She took on Kinnevy's responsibilities for
about two to three weeks each year and al so when he "was out on
disability" for several weeks. [d. at 46.

In trying to retain independent contractor drivers --
one of her regular duties -- Simms would "[c]ounsel drivers"” and
"assist [then] in finding resolutions to problens and concerns”
(for exanple, with payroll or conplaints about route
assignnents). 1d. at 54. In August of 2007, Simms personally
signed Javied's renewed contract with Trimac. See Lease Agreenent
Bet ween Adnan Javi ed and Trinmac Transportation East, Inc., Def.'s
Ex. 10 ("Lease Agreenent") at 17, 18, 21.

B. Tri mac_Managenment

Si mrs does not know if Kinnevy was technically her
supervi sor, but she identified the four successive Croydon branch
managers as such. Simms Dep. at 51-52. Chuck Gaines was the
branch manager at the tine that Sinmms's enpl oynent ended, and
Si mrs says that she "g[o]t along with" Gaines. Gallowitz Dep. at
6; Performance Appraisal at 1; Simms Dep. at 51-52, 212. Chris
Gallowitz, the regi on manager who oversaw the Croydon branch and
other locations, has his office at the Croydon branch. * Gallow tz
Dep. at 6. Gallowitz works for Bill Marchbank, Vice-President of
Trimac's Eastern Division for the United States, who in turn

reports to Tom Connard, the President of Trinmac U S. See Trinac

* Simms reported directly to Gallowitz when there was
no branch manager. Sinms Dep. at 52.
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Eastern Division Organizational Chart, Pl.'s Ex. E Bil

Mar chbank Dep., Pl.'s Ex. B ("Marchbank Dep.") at 5, 11. G na
Pomlla started at Trimac as the "U. S. HR Manager" and hel d that
position at the tinme of Sinms's resignation, but at the tinme of
her deposition in Decenber of 2008, her title was Director of
Human Resources and Retention. Gna Pomlla Dep., Pl.'s Ex. G

("Pomlla Dep.") at 6-7.

C. Sims' s Enpl oynment Record

By all accounts, Sims appeared to be an exenplary
enpl oyee. On August 30, 2007, Gallowitz sent her a performance
appraisal for the prior eight nonths. Gallowitz Dep. at 52-53. In
t hat eval uation, Gaines, Sinms's direct supervisor, wote that
her "invol venment in process, recruitnment, and utilization have

been [in]strunmental in the branch's success." Perfornmance
Appraisal at 1. He also stated that Sims's "excellent”
participation in a recent |eadership training "served to
springboard her into line for a pronotion to branch nmanagenent."
Id. at 6. Gallowitz wote that Sinrs "consistently perforns at a
high level"™ and "constantly takes the initiat[i]ve and brings
solutions to the table.” Id. at 1. According to him Simms was
"ready for the next challenging assignment within Trinmac" and was
a "trenendous asset." 1d. at 1.

The eval uation also included ratings of Simms's success

with various "key responsibilities" and indicia of "general

performance.” |1d. at 2, 5. She received positive ratings on every
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point. See id. Simms herself wote that she wanted "[t] o take

[ her] career to the next level in an effort to obtain personal

and professional satisfaction.” 1d. at 6. Wien Gallowitz revi ewed
the appraisal with Simms, he told her that she was doi ng a good

job and to "keep it up." Sims Dep. at 210.

D. Trimac's Policies

Duri ng her enploynment at Trimac, Sims knew that the
conmpany had a Conflict of Interest Policy, but she does not
remenber when she first |earned about it or exactly what it said.
Simms Dep. at 58. Sinmms had access to the Enpl oyee Handbook,
whi ch contained the Conflict of Interest Policy, through the
conmpany's intranet. She read other parts of that docunent while
she worked at Trimac, but she read the Conflict of Interest
Policy "in detail"” for the first tine in Septenber of 2007, after
her enploynent with Trimac ended. 1d. at 55-56, 63. She renenbers
that the policy had sone bearing on fam |y nenbers worKking
t oget her, but does not recall whether it said anything about
accepting gifts. 1d. at 59.

But Trimac's Conflict of Interest Policy is quite
broad. It provides that "if enpl oyees have any influence on
transactions invol ving purchases, contracts, or |leases, it is
i mperative that they disclose to their imedi ate supervisor or a
menber of Trinmac's managenment as soon as possible the existence
of any actual or potential conflict of interest so that

saf equards can be established to protect all parties.” Trinmac
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U.S. Enpl oyee Handbook, PI.'s Ex. | ("Enpl oyee Handbook"),
Conflicts of Interest, at § 107 ("Conflict of Interest Policy"). ®
I n the handbook, Trinmac expresses a preference for using
"progressive discipline” to resolve violations of its policies,
but al so "recogni zes that there are certain types of enpl oyee
probl ens that are serious enough to justify either a suspension,
or, in extrene situations, termnation of enploynent, w thout
goi ng through the usual progressive discipline steps." Enployee
Handbook at § 711

Trimac al so had a Code of Business Conduct and Ethics,
whi ch becane effective on July 1, 2007° and was |ast revised on
August 16, 2007. Pom |l a Dep. at 71; Code of Business Conduct and
Ethics, Def.'s Ex. 19, at 1 ("Ethics Code"). The conpany
distributed the Ethics Code to enpl oyees in August of 2007 via
emai |, and al so posted it at the branch offices, but Sinms says
t hat she never saw the docunent and was not aware of it. Pomlla

Dep. at 71; Simms Dep. at 67. The Ethics Code instructed

® The parties both gave us a version of the Enployee
Handbook dated April of 2007, which is after Sinms took the |oan
fromJavied. See Def.'s Ex. 8; Pl.'s Ex. |I. However, according to
Pom |l a's undisputed testinony, Trinmac issued the prior version
of the handbook in 2004 and the only changes it made in 2007
related to the President's job title and the nane of the conpany.
Pom |l a Dep. at 61. These changes are of no nonent to our
anal ysi s.

® Trimac did not have a Code of Business Conduct and
Et hics before July 1, 2007. See Emmil from Wayne Pinkstone to
Andrew Abranson, Pl.'s Ex. P. There is no evidence in the record
that Trinmac created this code in connection with the events at
issue in this case. Indeed, because Trinmac did not know about the
| oan between Javied and Sinmrs (di scussed bel ow) until August 30,
2007, there could be no such connecti on.
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enpl oyees that they "have a duty to avoid financial or other

busi ness rel ati onshi ps that m ght be adverse to the interests of
Trimac, or have the potential for producing or creating the
appearance of conflicting loyalties or interest, or interfere
with effective job performance.” Ethics Code at 2. The docunent
specified that "[g]ifts and entertai nnent may only be accepted or
of fered by Trinmac Personnel in the normal exchanges common to

busi ness rel ati onshi ps" and warned that disciplinary action for

violating the Code could include termnation of enploynent. |d.
at 2, 4.

VWiile Simms worked at Trimac, she did not think -- and
no one told her -- that it would be "inappropriate" to accept

gifts or loans fromindependent contractors, as long as the
drivers did not expect to receive anything in return. Sims Dep.
at 68-69. In a conversation that Simms had with Pom |l a during
the internal investigation of these incidents, however, Pom || a
told her that "accepting a loan froma driver could be a conflict
of interest." 1d. at 66. Simms now acknow edges that she knows
this was inappropriate "[b]ecause [she is] no |onger at Trinmac."

Id. at 69.

E. Javied's Loan to Sims

Simms met Javi ed, an independent contractor driver,
when the conpany hired himin 2004, and they becane friends
around August of 2006. Sims Dep. at 21-22; Gallowitz Dep. at 61;

Sinmms Email to Pomilla, Def.'s Ex. 20, at 1 ("Simms Email to
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Pom Il a"). They spoke on the phone about work issues and Sinms's
career aspirations, as well as personal concerns such as their
famlies; they "discussed what friends talk about.” Simms Dep. at
22. They al so sent each other text nessages. 1d. at 95. Javied
repeatedly |l eft chocolates and cigarettes in Sinms's car, which
she regularly left unlocked in the Trimac parking lot. 1d. at
134, 137-38. Wth other co-workers, Simms and Javied al so went to

" and he canme to her

bars together at |least six to eight tines,
house at | east once. See id. at 91-92. There were runors in the
Croydon branch that Simrs was having an affair with Javi ed, but
Sims never told Javied that she loved him and they did not have
"any kind of physical relationship.” Id. at 95-96, 150.

Simrs' s husband was in a car accident in the fall of
2006, and they | ater experienced financial difficulties. 1d. at
129-30; Sinmms Enmmil to Pomlla at 1. They fell behind on their
nortgage and al so had to buy a new car. Simms Dep. at 129. Si mms
tal ked to Javi ed about the situation, and he said that he woul d
hel p her buy another vehicle. Id. at 131. She initially rebuffed
his repeated offers to hel p because she "didn't think it was

appropriate for himto give a marri ed wonan noney, and [she]

didn't want [her] husband to be upset by it." 1d. See also Sinms

Email to Pomlla at 1. Javied wanted to give her a "gift," but

" Trimac does not have a policy against its enployees
socializing after hours with independent contractor drivers, and
Gallowitz did not think that this was inproper. Gallowitz Dep. at
47, 75.
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when she would not accept it, he told her to take his noney as a
| oan. Sinms Dep. at 133.

When Sims found a check for $2,500 in her car at the
end of Septenber or begi nning of COctober of 2006, she discussed
it with her husband, and they decided to keep it as a loan. ® | d.
at 133, 139; Simms Email to Pomlla at 1. Simrs knew that it was
fromJavied and told himthat she would pay hi mback, but "he
told [her] no, this was a gift and he wanted to do this to help
[her]." Sinmms Email to Pomlla at 1. See also Simms Dep. at 136.
Simrs insisted that she woul d pay himback and then deposited the
check into her account on Cctober 16, 2006. Sims Dep. at 136,
218. At the tinme, Sinmms did not think that there was anything
wrong with accepting the | oan from Javied, and she did not tell
anyone at Trimac about it until she spoke with Gaines nearly a
year |ater in August of 2007. 1d. at 139-40.

Javied offered Sinms nore noney in the spring of 2007
when she "conpl ai n[ ed] about sumrer canp for [her] kids and the
cost of it," but she did not accept his help. 1d. at 141. The
only noney that Sinms accepted from Javied was the $2,500 check
in the fall of 2006. Id. at 141-42. She never repaid the | oan she
recei ved from Javi ed because she could not afford to do so, but

there is also no evidence that Simms did anything for Javied in

8 Javied clained that he gave Simms a total of $8, 000,
but Sims contends that he only | oaned her $2,500. Sims Dep. at
185-86; Gallowitz Notes at 1-2. For purposes of this notion,
view ng the facts in the light nost favorable to Sims, we assune
t hat Javi ed gave her $2, 500.

-10-



exchange for the loan. Simms Dep. at 137; Gallowitz Dep. at 65,
67; Marchbank Dep. at 15.

F. Javi ed' s Advances

At some point, Javied becane interested in a ronmantic
relationship with Sinms. After a "safety banquet” or Christmas
party in Decenber of 2006, Sinms went to a bar with several co-
wor kers, including Javied. Sinms Email to Pomilla at 1. Sims had
spoken with Javied "nultiple" times between finding the check in
her car and the night of the party. Simms Dep. at 140. Later that
evening, while Simms was waiting outside the bar for a cab to
t ake her home, Javied told her that he was in |ove with her and
t hat she should | eave her husband. 1d. at 80, 140; Gllowtz
Not es of Investigation, Def.'s Ex. 17 ("Gallowitz Notes") ® at 2;
Sinmms Email to Pomilla at 1. She "argued with himfor[] a few
m nutes,"” and he "grabbed [her] arm and started pulling [her]
towards his car" to take her honme. Simms Enail to Pomlla at 1;
Simms Dep. at 143. Sims fended Javied off by pushing and perhaps
"attenpt[ing] to punch him" Sims Dep. at 143-44. She told him
that her famly "can take care of [then]selves."” [d. at 144. Sone
people fromthe bar physically separated them and Sinms then
went back inside to wait for her taxi. Simms Email to Pomilla at

1; Simms Dep. at 144-45,

° In her deposition, Sims confirmed that portions of

the Gallowitz Notes accurately reflect her owmn nenory of the
events. Sims Dep. at 184-189. Wien we refer to the Gallowitz
Not es t hroughout this Menorandum we only refer to the portions
of the notes that Sims did not dispute.

-11-



After having "quite a bit to drink,"” Simms called
Javied on the way hone fromthe bar and told himthat she "was
very angry and very disappointed in him" Sims Dep. at 145-46.
She i nformed her husband about the incident, and he "wanted to
kill" Javied. 1d. at 147. She also told two co-workers, including
Ki nnevy, about that night, and she discussed it "briefly" with
Gai nes at sone point prior to August 30, 2007. [d. at 149. In
t hat brief conversation, Simms told Gaines that she and Javi ed
"had a confrontation and that [they] were friends" but that she
"was not confortable with that situation that night." [d. at 150.
Simrms also told Gaines that she thought "the situation [was]
resolved" and that it would not affect her perfornmance. 1d.

For a while after the safety banquet, Sims and Javied
rarely spoke and only tal ked about business-related i ssues. Sinms
Email to Pomlla at 1. She had a "cordial[]" encounter with him
at a friend' s birthday party in March of 2007, and then in June
Javied called Sinms several tines and said that he mssed their
friendship. Simms Dep. at 154-55. When she told himthat she
"coul d not give himwhat he needed," he accused her of having
"several guys on [t]he side" and called her "a slut and a whore."
Gallowitz Notes at 3; Sinmms Email to Pomlla at 3. See also Sinms
Dep. at 155. She asked himto stop calling her and sendi ng
nmessages to her, and Javied did so, but Sinmms did not report
t hese conversations to Gaines or Gallowitz. Gallowitz Notes at 3;
Simms Email to Pomlla at 3; Simms Dep. at 155. Toward the end of

July, Javied and Simms had a conversati on about a work-related
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i ssue, and "he comented on how nice it was to talk to [her]."
Simms Email to Pomlla at 3. Simms told hi mabout her application
for a position with Trimac in South Carolina, which we discuss
bel ow, and he gave her a "positive" and supportive response.
Simrs Dep. at 113. As nentioned above, Sims al so signed Javied's

contract on August 14, 2007. See Lease Agreenent at 17, 18, 21.

G Javi ed' s Messages on August 30-31, 2007

On August 30, 2007, Sinms began to receive threatening
nessages from Javi ed; she believes he sent them because "he did
not want [her] to | eave Phil adel phia and chose to start

threatening [her] due to a sick obsession.” Simms Email to Barry
U bani, Def.'s Ex. 24 ("Urbani Email") at 1. She first received a
text message from Javied that she believes® said, "I hope you

got the job, you had your |l egs spread all the way to the top."
Sinmms Dep. at 157; Simms Email to Pomlla at 3. A couple of
mnutes later, Sims called Javied and asked hi m why he sent the
nessage, and "[h]e started saying that [she] was a slut, [she is]
a whore, [she] was no different than another girl that he knew
[she] wasn't very fond of . . . and that [she] used him" Sims
Dep. at 158. In another text nessage |ater that day, Javied

wote, "[Next time | will be the higher bidder." Gallow tz Notes

at 3. See also Simms Email to Pomlla at 3. Simms spoke with her

1 Sims del eted the nmessage because it scared her.

Simrs Dep. at 157-58. She al so said that she was "in fea[r] of
[ her] husband seeing it and getting very upset.” Sims Email to
Pom|la at 3.
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husband about the nessages, and he was "angry" with Sims for
becom ng Javied's friend; he told her to "get Chuck [ Gaines and
Chris Gallowitz] involved." Sims Dep. at 166. Around 5:00 p. m
that day, Javied |eft another voicenmail nessage informng Simms
that she "had until next Friday at nine a.m to decide what she
owed hi mand nmake a paynent arrangenent. |f not, Javied advi sed
Simrs that he was going to tell her husband that she slept with
Javied." Simms Dep. at 163. See also Sinmms Enmmil to Pomlla at 3.
He also told her that he would "accept other services" as
paynent. Sinms Dep. at 164. Because of his tone of voice, Simms
t hought he was referring to sex. 1d. at 165. She deleted this

voi cemni|l and did not call Javied back. 1d. at 164.

H. Trimac' s Reaction and | nvesti gati on

Al t hough Simms tal ked with co-workers about Javied' s
behavi or before August 30, 2007, she made no sexual harassnent
report to Trinmac before that date. Id. at 77, 81 (stating that
she did not "make any conplaints to anyone at Trinmac regarding
what [she] believed to be a harassnment directed towards [her]").
But that evening, she called Gaines on the phone and told him
about her communi cations with Javied and the | oan, and Gai nes
said that he would talk to Javied about the situation. 1d. at
161-62; Charles Gaines Dep., Pl.'s Ex. J ("Gaines Dep.") at 20;
Gaines Witten Statenment, Def.'s Ex. 16 ("Gaines Statenment"). At
t hat point, Simms asked Gaines "not to take the matter to Chris

Gal | owi t z" because she "was afraid [of] how ny friendship with

-14-



Eddi e [Javied] would look in Chris' eyes.” Simms Dep. at 183;
Gai nes Statenent. Gaines thought that Simms's acceptance of the
| oan "woul d j eopardi ze her continuing enploynent” and wanted to
am cably resolve the situation because he "didn't think that
woul d be fair." Gaines Dep. at 23.

Gai nes nmet with Javied the next norning, and Javi ed
expl ai ned that he wanted Sinms to nake paynent arrangenents on
the | oan before she left Croydon for a new job in South Carolina.
Gai nes Statenent. Gaines asked Javied not to contact Sinmms about
wor k or personal issues, but Javi ed nonet hel ess nade one nore
call, as we discuss below. 1d. Gaines now believes that this
approach "was probably not the best course of action" for
resolving the i ssues between Javied and Sims. [d. at 23.

On August 31, 2007, at 1:08 p.m, Javied |left another
voi cemai|l for Simms. Sinmms Enmil to Pomlla at 3. He told her,
"You turned this into office politics by brining [ sic] Chuck in,
| don't like that. I'mcomng after you. |I'mgoing to make sure
you do not get this job let alone pronotion. This is war and
there are no war[n]ing shots fired.'" |d.* After hearing this

| ast nmessage, Sinmms went to Gaines's office and -- altering her

" This version of the voicemail nessage is
substantively simlar, though worded slightly differently, to the
versions in other docunments. According to Gallowtz's notes,
Javied said, "[Y]ou are now playing office politics, you went to
Chuck about our issue. | amtelling you -- | amcomng after you.
| will mess your . . . . It is a war, and there are no warning
shots.” Gallowtz Notes at 1. See also Sinms Dep. at 166-67.
Since Javied left this nessage, Sinms has not spoken with him
Simrs Dep. at 172.
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position fromthe previous night -- asked himto "get Chris
[Gallowitz] involved.” Simms Dep. at 168.

Sinmms and Gaines went to Gallowmtz's office and told
hi m "what was goi ng on, that Eddie had threatened [her], that he
want ed paynent for noney that he had given [her], and that [she]
had taken a $2,500.00 | oan from himand he wanted paynent for
that." 1d. at 169. Sinmms told themthat she had offered to pay
Javied for the | oan, but he would not accept it. Gallowitz Notes
at 1. Gallowtz called the police, and a police officer cane to
the Trimac office, where Sinmms, Gaines, and Gallowi tz gave
statenments. Sinms Dep. at 170. Gallowtz told the officer that
Simme's "safety was of concern.” |d. at 171. Simrs then went
honme, and she believes that she spoke with Gaines over the Labor
Day weekend. 1d. at 172-73.

That afternoon around 4:15 p.m, Gaines and Gallowitz
met with Javied and told himthat Trinmac would no | onger dispatch
himas a driver, and Javied no |onger drove for Trimac after
that. Gallowtz Dep. at 67-68. See al so Gai nes Statenent;
Gallowtz Notes at 2. Javied told Gaines and Gallowitz that he
had given Sims nore than $8,000 in the past year, but that
"there was no special business condition or dispatch in exchange"
for the loan. Gaines Statement. See also Gallowtz Notes at 2.

That sane day, Gallowitz called his boss Marchbank and
told himthat "an independent contractor that worked [at Croydon]
was meki ng threatening remarks." Marchbank Dep. at 12. Gaines

also called Pomilla and told her that "an i ndependent contractor
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had threatened Ms. Sinms and that there was a nessage,"” but she
did not know what Javied's nessage said at that point. Pom Il a
Dep. at 72. Gallowtz began an investigation on August 31, 2007
at Marchbank's direction, and Pomlla took over the effort on
Septenber 6 or 7 "because all the interviews had been conpl et ed
there [at Croydon]" and Trinmac wanted to centralize the

i nformati on-gathering process. 1d. at 76. See also Gallow tz Dep.
at 14-15, 78; Gallowtz Notes at 2.

Simms cane to work on Septenber 4, 2007 (the Tuesday
after Labor Day), and Gaines told her that Trimac "was conducti ng
an investigation and that during the investigation she should not
be at work" because it was not safe. ' Sinmms Dep. at 173, 175.
Simms allegedly told Gallowitz and Gaines at that tinme that the
$2,500 that Javied gave her in Septenber of 2006 was a "gift,"
that she tried to give the check back to Javied but he woul d not
accept it, and that she and Javi ed had never discussed repaynent.

Gal lowitz Notes at 2.' She also informed themthat she "was very

2 puring this period, according to Trinmac, Sinms "was
suspended with pay while [Trimac] conducted [its] investigation
because [it] did not want to place her back at the branch until
[it] felt satisfied that there was no sense of inpending danger."
Pomlla Letter to WIIliam Cook, Equal Enploynent Cpportunity
Conmi ssi on Phil adel phia District Ofice, Pl.'s Ex. M Pomlla
Dep. at 93-94. This was "not a suspension in a disciplinary
manner." Pom |l a Dep. at 93.

3 Simms confirmed that Gallowitz's notes fromthis
conversation were accurate. Sims Dep. at 188. But we will
nonet hel ess assune that it was a | oan because that is what Sinms
herself said in her deposition. Gallowitz felt that a gift of
this kind would violate Trinmac's policy but thought that a [ oan
was a "kind of a gray area" under the policy. Gallowitz Dep. at

(continued...)
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concerned" about her safety, especially because Javi ed knew where
she lived. Id. at 3.

On the afternoon of Septenber 5, Sims spoke to Pomilla
and asked her "what was going on, what did this investigation
mean." Simrs Dep. at 176. Pom |l a asked Simms to type up a
statement and email it to her, which Sims did. 1d. at 176-77.
During this conversation, Pomlla told her that Trinmac was
investigating a conflict of interest, which was the | oan that
Simms took fromJavied. 1d. at 177. Sims sent her statenent to
Pomilla fromhone. 1d. at 192. See Simms Email to Pomilla. Even
after reading Simms's enmail, in which she reported that Javied
called her a "slut" and a "whore" and that she "had her |egs
spread all the way to the top,"” Pomlla did not believe that
Sims was reporting an incident of sexual harassnment. '® Ponmilla
Dep. at 80-81 (discussing Sinms Enmail to Pomlla). Pomlla clains
that she tried to contact Simms "quite a few tinmes" after that
initial conversation, but Sims never again spoke with her. 1d.

at 77.

13 (...continued)
26- 27.

“ Sinmms clains that she sent this email after her
conversation with Pom |l a on Septenber 5, 2007, but the email was
dated Septenber 4, 2007. Conpare Sinmms Dep. at 175-77 with Sinms
Email to Pomlla at 1. Pom|Ila believes that they had this
conversation on August 31, 2007. Pom|la Dep. at 73-74. The
di screpancy about the specific date of this conversation,
however, is not material to the issues at hand.

> Pomilla also did not believe that Javied confronted
Simrms at the bar in Decenber of 2006. Pomilla Dep. at 99.
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Sinmrs then called Gaines fromhonme, where she was
wor ki ng, *®* and he told her that he did not know why the |oan was
a conflict of interest. Sinrms Dep. at 178. Sinms continued to
call Gaines "on a daily basis" to ask himfor an update, but she
does not remenmber what he said to her in those conversations. |d.
at 178-79.

On Septenber 6 or 7,' Pomilla called Gallowitz and
expl ai ned that she "uncovered sone discrepancies and a conflict
of interest." Gallowitz Dep. at 18-19. Gallowitz no | onger wanted
Sims as an enpl oyee because "[t] here were obvious conflicts of
interest." |Id. at 37. Pomlla and Gallowitz recommended to
Mar chbank that Trinmac end Sinms's enpl oynent, but the group of
deci si onmakers al so di scussed ot her disciplinary options.

Mar chbank Dep. at 13-14. Marchbank, the npbst senior person
involved in the decision to termnate Sinmms, said that he
ultimately made that decision'® after the investigation reveal ed

that Sinmms "was receiving noney fromthe person threatening." 1d.

' Gallowitz said that Sinms was at hone with pay, but
that she was told not to do any work for the company during this
period. Gallowtz Dep. at 12. Sims clainms that she was worKking,
and the docunents Trimac filed with the EEOC regarding this
period clained that Sims was suspended with pay. Again, this
di screpancy is not material to whether Trinmac discrim nated
agai nst Si mvs.

' Ponmilla believes that they finalized the decision to
end Sinmms's enpl oynment on the Friday before the Septenber 10
neeting, which was Septenber 7, 2007. See Pomilla Dep. at 83.

' Pomilla characterizes the decision as a "joint
deci si on" that she, Marchbank, Gallow tz and Tom Connard made.
Pom || a Dep. at 83.

-10-



at 12-13. Trimac ended Sims's enpl oynent "because she [was] in a
position that affects the routing of drivers, thereby affecting

their pay, and she was receiving noney fromsoneone." |d. at 14.

| . Simms's Term nation

On Septenmber 7, 2007, Sinmrs got a call from Gai nes, who
told her that she should cone to work the followi ng Monday for a
neeting. Sims Dep. at 180. On Septenber 10, Sims nmet with
Gaines and Gallowitz, who told her that she "conprom sed" herself
and the company by taking the noney from Javied and that they
wanted her to resign.™ 1d. at 181-82. Simms did sign a
resignation letter, which Gallowitz believes Gaines drafted at
Gallowitz's direction. Simrms Dep. at 180, 197; Resignation
Letter, Def.'s Ex. 23; Gallowitz Resignation Notes, Def.'s Ex.
22; Gallowitz Dep. at 13. During that neeting, Sims al so turned
in her work cell phone, keys, and identification. Sims Dep. at
195-96. She told them "I guess | have to pay for a poor choice"

and said that she "never should have taken the noney from

Y Gllowitz clainms that the investigation was still
ongoi ng as of Septenber 10 and that he told Sims that Trinmac's
i nvestigation would stop if she resigned, but Sinms says that he
did not tell her that. Gallowitz Dep. at 9, 14; Gllowtz
Resi gnation Notes, Def.'s Ex. 22; Simms Dep. at 195. Marchbank
and Pom Il a, on the other hand, thought that the investigation
was conplete as of that date, but Pomlla still wanted to talk
with Sinmms. Marchbank Dep. at 20; Pom|la Dep. at 109.

Trimac admts that it asked Sinms to "resign her
enpl oynment in lieu of termnation" and that this was an adverse
enpl oynent action for Sinms. Def.'s Brief at 5. Throughout this
Menorandum therefore, we will refer to this event
i nt erchangeably as a resignation or term nation.
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Javied." 1d. at 197. She "absolutely wouldn't have" taken the
nmoney if she knew that she was going to lose her job as a result.
Id. at 195.

On Septenber 11, 2007, Pomlla asked Sinms to call her,
but Sims did not because her attorney advised her not to. |d. at
220. The next day, Sinms enmiled Barry Urbani, * the "manager of
enpl oyee rel ations out of Canada,"” because she hoped that he
woul d hel p her get rehired. 1d. at 219. In the email, she told
Urbani that she believed that "what happened to [her] was very
unjust.” Urbani Email at 1. She characterized her decision to
accept the noney fromJavied as a "poor decision” and expl ai ned
that she thought it was a | oan but Javied thought it was a gift.
Id. She contended that there was no conflict of interest between
her and Javi ed, especially since she thought that enployees in
Phi | adel phia and South Carolina were supervising fam |y nenbers.
Id. She wote, "I understand now, how stupid it was to all ow
[Javied] to help nme and ny famly, but at the tinme |I never
tho[ught it] would cost nme ny job." 1d. Sinms attached her m d-
year performance review to the email she sent to Urbani and asked
himto "notice the dates on the review as well as the dates al
of this took place.” 1d. at 2. She received no response from

Ur bani or anyone else at Trinmac. Simms Dep. at 219.

? Urbani is identified as "O Banion" in the transcript
of Sims's deposition, but his email address and SimMms's
salutation nake it clear that his last nane is "Urbani." See
Urbani Email at 1.
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J. Javied's term nation

On the sane day that Trinmac asked Simms for her
resignation, Gaines -- at Gallowtz's direction -- also ended
Trimac's contract with Javied. Gaines Dep. at 41. Gai nes net
personally with Javied on Septenber 10, 2007 and gave him a
letter termnating his contract. |d. at 42; Lease Term nation
Letter from Gaines to Javied, Def.'s Ex. 21. ("Lease
Term nation"). Trimac clainmed that Javied violated two provisions
in his |lease, nanely, 88 2.03 and 5.01. 1d.

Section 2.03 provided for inmediate term nation for
"any act or om ssion by the Independent Contractor . . . which
exposes the Carrier [Trimac] to liability for personal injury or
property danage . . . or results in a violation of federal,
state, local or foreign law or regulation." Lease Agreenent at 8§
2.03. Gaines explained that Javied was in "nonconpliance
[ because] he had provided noney to a supervisor in the conpany”
and that the "threatening phone call . . . was a violation of
| ocal law. " Gaines Dep. at 43-44. The conpany was interested in
citing 8 2.03 because it "provide[d] for inmediate discharge
rather than the 30-day notice." |d. at 44. The Lease Term nation
al so referenced 8 5.01 of the |ease, which required Javied to
"operate the | eased equi pnent and the Carrier's equipnent in a
safe and prudent manner." Lease Agreenent at 4. The conpany knew
that Javied nade his |ast phone call to Simms fromhis truck,
which was "a violation of safe and prudent operation.” Gaines

Dep. at 46.
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An entry in Trinmac's human resources software regarding
Javied indicates that he is eligible to be rehired, but Pomlla
clarified that the entry in the systemwas "just a m stake on a
dr op-down box" and that Javied is not eligible for rehire.
Pom |l a Dep. at 102. Javied al so asked for a "term nation fact-
finding review," but Pomlla did not know if that review

occurred. 1d. at 105.

K. Simms's Interest in Gher Positions at Trinac

Sims believes that if she "wasn't a worman with
children [she] would have received pronotions . . . [and] noved

on in the conpany."” Simms Dep. at 97. At sone point before the
events at issue in this case, Sinms spoke with Gallowi tz about a
branch manager position at Croydon, and she says he asked her "if
[she] was willing to sacrifice [her] famly and [her] children
for the job." Id. at 83. She told himthat she was not willing to
do that and did not apply for the position. |d. at 83-84. She
never conpl ained to anyone at Trimac about this conversation. 1d.
at 85. She al so expressed interest in an operations nanager
position, but that "never developed.” 1d. at 99. She did,

however, receive a pay increase around the tine she discussed the
operati ons manager position with Gallowitz. |d. at 100-101. Sinms
was also interested in a recruiter position in Detroit, but she

did not want to relocate her famly. ld. at 103. Another tine,

she spoke with one Kerry Bringle on the phone regarding a "higher
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position"” in Houston, but she did not pursue the job because it

required a significant anount of travel. |d. at 103-04.

L. The Branch Manager Job in
Spartanburg, South Carolina

Shortly before Sinmms's enpl oynent with Tri mac ended,
she sought a pronotion to be the branch nmanager of a Trimac
branch in Spartanburg, South Carolina ("Spartanburg branch").
Simrs Dep. at 110-11. See Job Posting, Def.'s Ex. 11. On July 12,
2007, Sinms sent her resune and an enmil cover letter to James
W nton, the regi on manager who oversaw the Spartanburg branch.
Simms Dep. at 111; Simms Email to Wnton, Def.'s Ex. 12. She
di scussed the job opening with Gallowtz and Gai nes, and "[t] hey
were both very excited" and "[a] bsol utely"” supported her in
seeking that pronotion. Simms Dep. at 111. She spoke on the phone
with Wnton, and went to South Carolina at the end of July that
sumrer to interview for the job. Id. at 111-12; Wnton Dep. at
28. She interviewed wth Wnton, toured the Spartanburg branch,
nmet sone enpl oyees, and visited the area. |d. at 114-15. Wnton
recomended Sims for the job, and Gaines told her she was |ikely
to be hired for it. 1d. at 115-16; Wnton Dep. at 30.

At the begi nning of August that year, Simms went to
Houston to interview with nenbers of Trimac's seni or nmanagenent
team Gallowtz believed that she should apply, and was qualified
for the job, and he "help[ed her] to feel confident about it" by
coaching her in preparation for her Houston interviews. Sinmrs

Dep. at 117-18; Gallowitz Dep. at 58. Simms net with a nunber of
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peopl e in Houston, including Marchbank and Linda Poye. * Si mms
Dep. at 118; Marchbank Dep. at 21. See also Interview List,
Def.'s Ex. 13. Poye told Simms that she "was glad to see that a
wonman was applying for the position, that the industry is not
very friendly to wonen, and [that] it's very difficult for wonen
to nmove into manager positions."? Sinms Dep. at 119. Sims et
wi t h Marchbank over |unch and believed that he supported her
application for the Spartanburg job. 1d. at 121. Marchbank
hinself said that he had a "very favorable" inpression of Simrms
and recommended that she be pronoted. Marchbank Dep. at 21
| ndeed, all of the interviewers who conpleted witten interview
eval uations recommended that Simms get the pronotion. See
I nt ervi ew Eval uation Forns, Def.'s Ex. 14.

On August 31, 2007, the sanme day that Sinms nmet with
Gai nes and Gallow tz about the | oan and Javied's threatening
nmessages, Wnton was drafting a letter offering Simms the
Spart anburg branch nmanager position. Wnton Dep. at 30, 35. From
emails that Trimac submtted as exhibits, it appears that Wnton
sent that draft to Pomlla on the norning of August 31, and
Urbani also reviewed it by that afternoon. See Email from Barry

Urbani, Def.'s Ex. 15. But Marchbank instructed Wnton "not to

2L Poye's name is spelled as "Poi" in the transcript of
Sims's deposition, but it appears that "Poye" is the correct
spelling. Conpare Simms Dep. at 118 with the Interview List,
Def.'s Ex. 13. Poye was Trimac's Manger of Pricing.

22 As of August, 2007, and through at |east December 2,
2008, there were no wonen enpl oyed as branch managers in Trimac's
Eastern Division. Marchbank Dep. at 11.
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proceed” with the offer. Wnton Dep. at 30, 35. The next week
Mar chbank told Wnton that Simms was "no | onger a candi date" but
did not tell himwhy. [d. at 30-31. Utimately, Trimc did not
offer Sinmms the Spartanburg branch manager job "because of the
i ssues in Croydon." Marchbank Dep. at 21.

At the time Trinmac considered Simms for the Spartanburg
j ob, there was only one other internal candidate, and she, too,
was fermale. Wnton Dep. at 27-28. There were al so external
candi dates, but internal candidates were given a preference. 1d.
at 28. After Sims's resignation, Wnton "start[ed] the search
process over" to |look for sonmeone to fill that position. Janes
W nton Deposition, Ex. 1 to Def.'s Supp. Cert., at 36. On
Novenber 12, 2007, Trimac offered the position to a mal e externa
candi date, Thomas Jones. 1d.; Letter fromJanmes Wnton to Thomas

Jones, Pl.'s Ex. Wat 1.

M O her Enpl oyees

Sinmrs believes that in term nating her enpl oynment
Trimac treated her differently from mal e enpl oyees who she
bel i eves also violated Trinmac's policies. Sims Dep. at 105. For
exanpl e, another policy in the Enpl oyee Handbook prohibits famly
menbers from supervising each other, yet a shop manager in
Croydon supervised his own son. Sinmms Dep. at 105; Enpl oyee
Handbook at 8§ 104. Marchbank contends that this was not a
viol ation because "[i]t's fully disclosed" and existed before the

conmpany had a policy against famly nenbers supervising each
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ot her. Marchbank Dep. at 16. Anot her father-son team worked at

t he Spartanburg branch; the father was an i ndependent contractor
driver, and his son was a dispatcher. Wnton Dep. at 14-15.
Wnton said that during his tenure as regi on nmanager anot her

di spatcher worked with the father (i.e., the son never dispatched
his own father), but Wnton did not know what the arrangenent was
prior to his arrival. Wnton Dep. at 15-16, 22. O her than
Simms' s unfounded contentions, however, there is no evidence that
the son in Spartanburg actually di spatched or supervised his

f at her. 2

N. Ef fect on Simms

Simrs believes that she can no | onger work in the
trucki ng i ndustry because her "reputation is tarnished" and one
of her references no longer talks to her or returns her calls.
Sinmrs Dep. at 198, 202. She has applied for jobs in the trucking
i ndustry and received no response. |d. at 203. She believes that
peopl e at other trucking conpani es may have heard about her
situation at Trimac because drivers regularly change conpanies,

but she has no evidence that this has happened. 1d. at 203.

? I'n her deposition, Simms also nmentioned a driver who
"confessed [to her that] he had consuned a food that contained
mari j uana" but nonethel ess cleared Trimac's drug screening. Sims
Dep. at 106-07. The driver spoke to Gaines and Gall ow tz about
this issue, yet after the drug test came back negative Gaines
told Sinms to keep the informati on about the driver's confessed
drug use confidential. l1d. at 106, 108. Sinms does not nention
this incident in her brief, and we will not discuss it further
because it has no relation to the facts at issue here. The pot-
snoking driver was in no way simlarly situated to Sinms.
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Simrs's situation has al so been personally difficult. She
"contenpl ated | eaving [her] famly," and she did not "know how
[she is] going to start over in a newjob . . . trust a new job,
new enpl oyers."” 1d. at 202. She also reqgularly has headaches and
troubl e sl eeping, and she |lost her self-esteem 1d. at 201
Despite these concerns, Sims has found a new job.
Begi nning in January of 2008, and continuing at |east through the
time of her deposition, Sims has worked at Prudential, and she
plans to remain enployed there. 1d. at 198-99, 201, 205. She
works forty hours per week and earns $16.00 per hour, and she
col | ected unenpl oynent benefits between her resignation from
Trimac and beginning this new job. 1d. at 198-99, 204. Prudenti al
offers all of the benefits that Sims had at Trimac. 1d. at 200-

201.

1. Analysis®*

* Summary judgnment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Cv. P. 56(c). In
ruling on a notion for sumary judgnment, the Court nust view the
evi dence, and nmeke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). \WWenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of proving
that there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp. , 475 U. S
574, 585 n. 10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showing there is a genuine issue for trial.'" Mtsushita, 475
U S at 587 (quoting Fed. R Civ. P. 56(e)). The non-noving
(continued...)
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All of SSmrs's clains arise under Title VII and are
t hus governed by the famliar burden-shifting framework

established in McDonnell Douglas Corp. v. Geen, 411 U S. 792

(1973). Ezold v. WIf, Block, Schorr and Solis-Cohen, 983 F. 2d

509, 522 (3d Cir. 1992). For each of her clains, Sims nust first

establish a prima facie case of discrimnation. The burden then

shifts to the enployer "to articulate sone |legitinmate,

nondi scrim natory reason for the enployee's rejection.”™ MDonnel
Dougl as, 411 U.S. at 802. Finally, the plaintiff has an
opportunity to prove by a preponderance of the evidence that the
enpl oyer's nondi scrimnatory reason is pretextual. 1d. at

804; Texas Dep't Cnty. Affairs v. Burdine, 450 U S. 248, 252-53

(1981). The McDonnell Douglas framework "serves to bring the

litigants and the court expeditiously and fairly to [the]
ultimte question” of whether Trimac intentionally discrimnated
against Sims. Burdine, 450 U. S. at 253. In other words, that

framewor k hel ps courts determ ne whether unlawfully

24 (...continued)
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
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discrimnatory reasons notivated an enployer to take an action
agai nst an enpl oyee.

W will first address Sirms's claimfor retaliation and
then turn to her claimfor disparate treatnent discrimnation.
Si mrs concedes, and on this record we agree, that Trimac has
stated a legitimte, nondiscrimnatory reason for firing her.
Pl."s Brief at 31. Therefore, we will analyze only the first and

third stages of the MDonnell Douglas framework.
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A. Retaliation

To establish a prinma facie case for retaliation, Sims

must show that "(1) she engaged in activity protected by Title
VII; (2) the enployer took an adverse enpl oynent action agai nst
her; and (3) there was a causal connection between her
participation in the protected activity and the adverse

enpl oynent action."” Nelson v. Upsala Coll., 51 F.3d 383, 386 (3d

Cir. 1995). Trimac concedes that its request that Sinms resign
was an adverse enploynent action, but it contends that Sinms
engaged in no protected activity and that there was no causal

connection between that activity and her term nation.

1. Protected Activity

For a prima facie case of retaliation, protected

activity covers a wide range of behavior that extends well beyond
formal petitions and includes informal conplaints to managenent

regarding activity Title VII1 prohibits. Curay-Craner v. Usuline

Acadeny, 450 F.3d 130, 134 (3d Cir. 2006). General conplaints
about unfair treatnent that do not allege such discrimnation are

not protected activity. 1d. (citing Barber v. CSX Dist. Serv., 68

F.3d 694, 701-02 (3d G r.1995)). But there is no bright-line rule
t hat separates protected fromunprotected activity. Instead, we
| ook at the facts and exam ne "the nmessage bei ng conveyed rat her

t han t he neans of conveyance." Curay-Craner, 450 F.3d at 135.

In this case, Sims made her first conplaint to Trinmac

about Javied's treatnent on August 30-31, 2007. She spoke with
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her supervisor, Gaines, and his supervisor, Gllowtz, about
sexual ly explicit and threatening nessages that she received from
a co-worker, sone of which were related to Sirms's work at Trinmac
and her possible pronotion. Despite Pomlla' s (extraordinary)
view that this was not a conplaint of sexual harassnent, a
reasonabl e fact-finder could conclude that Sims was nmaki ng such
a conplaint. In this context, and viewing the facts in the |ight
nost favorable to Sinms, she has established the first el enment of

her prima facie case for retaliation.

2. Causal Connecti on

Simms "may rely upon a broad array of evidence" to
establish a causal connection between her conplaint to Gallowtz
and Gai nes regardi ng Javied' s nessages and her term nation |ess

than two weeks later. Farrell v. Planters Lifesavers Co., 206

F.3d 271, 284 (3d Gr. 2000). In her brief opposing Trinmac's
noti on, however, Simms only points to two supposed |links: (1)
"information which Simrs reported in the context of reporting
sexual harassment was used to attenpt to justify her
termnation,” and (2) the tenporal proximty between her initial
report and her termination. Pl.'s Brief at 30. As to the first
alleged link, Simms cites no authority -- and this Court is
unaware of any -- for her contention that an enpl oyer may not

base a term nation on information that it happens to receive
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during an enpl oyee's conpl ai nt of sexual harassment. > Her claim
regardi ng the tenporal connection, however, has sone nerit, and
we wi Il discuss that in nore detail

In Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d Cr.

1989), our Court of Appeals held that a Title VIl retaliation

plaintiff established a causal link, for his prim facie case,

between his protected activity and his di scharge when the
enployer fired the plaintiff tw days after it received his

di scrimnation charge fromthe Equal Enploynment Opportunity

Commi ssion. More recently, though, our Court of Appeals
qualified the inpact of its ruling in Jalil: "tenporal proximty
alone will be insufficient to establish the necessary causal
connection when the tenporal relationship is not 'unusually

suggestive.'" Farrell, 206 F.3d at 280 (discussing Jalil). See

also Lauren W ex rel. Jean W v. DeFlanm nis, 480 F.3d 259, 267

(3d Gr. 2007) ("To establish the requisite causal connection a
plaintiff usually must prove either (1) an unusually suggestive
tenporal proximty between the protected activity and the
allegedly retaliatory action, or (2) a pattern of antagonism

coupled with timng to establish a causal link.").

?* Indeed, were this the case, it would | ead to absurd
results. Suppose an enpl oyee went to her boss and, in the course
of a single conversation, admtted stealing fromthe conmpany and
conpl ai ned about a co-worker's harassnent. |f the hypotheti cal
conmpany was barred fromfiring the thief because she
si mul t aneously conpl ai ned of sexual harassnent, m sbehaving
enpl oyees coul d i muni ze thensel ves fromdi scharge -- for a tine,
at least -- through the vaccine of a sexual harassnent conplaint.
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In Farrell, our Court of Appeals admtted that there
appears to be a split inits jurisprudence on this issue but
determned that the "'split' is not an inconsistency in our
analysis but is essentially fact-based. Rather, we have rul ed
differently on this issue in our case |aw, depending, of course,
on how proxi mate the events actually were, and the context in
whi ch the issue cane before us." Farrell, 206 F.3d at 279. In

that case, the Court specifically did not determ ne whether the

timng alone would suffice to support the plaintiff's prinma facie
case. |ld. at 278-79, 280. Instead, it exam ned all of the
evidence in the record and found that Farrell made out a prim
facie case for retaliation. 1d. at 279. The Farrell plaintiff's
di rect supervisor made sexual advances toward her while on a

busi ness trip, lied about other executives' conplaints regarding
the plaintiff's performance, and was directly involved in the
conpany's decision to end her enploynent. 1d. at 276, 285-86. In
addi ti on, the conpany had i nconsistent reasons for term nating
Farrell's enploynent -- first citing an upper nanagenent deci sion
to consolidate departnents and then nentioning conplaints the
plaintiff's supervisor (the sane person who nade sexual advances
toward her) received about her. 1d. at 285. Taking into account
Farrell's supervisor's sexual advances, his involvenent in the
term nation decision, the timng, and the inconsistencies, the

Court held that Farrell had net the causati on el enent of her

prina facie case for retaliation. Id. at 286.

- 34-



Unli ke Farrell, here there is no evidence that any of
Si mrs' s supervisors or decisionmakers harassed her, and Trimac --
toits credit -- termnated Javied' s contract after it
investigated his threats and i nappropriate coments toward Si mms.
Trimac's core reason for termnating Sims -- the conprom sing
| oan she accepted fromJavied -- is consistent throughout the
record. This is not a case in which the defendant conpany m ght
be protecting the harasser by discrediting the target enpl oyee.
To the contrary, Trimac took swift and decisive action agai nst
Javied and acted to protect Sinmms's safety.

Nonet hel ess, just twelve days el apsed between Sims's
first conplaint about Javied to Gaines and her term nation, and
we know that Trimac investigated the relationship between Si ms
and Javied during that brief time. Although twelve days is
| onger than the two days that were in Jalil sufficient to

establish this prong of the prim facie case, we conclude that

the short period between Sinmms's conplaint and her termnation is

sufficient, though barely so, to establish her prinma facie case.

As we nentioned above, Sinms concedes that Trinmac has
offered a legitimate, non-discrimnatory reason for term nating
her enpl oynment, so we will nove to the pretext stage of the

McDonnel | Dougl as anal ysi s.

3. Pretext
At this phase, Sinms's burden of show ng pretext nerges

with her ultimate burden of proving that "the defendant
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intentionally discrimnated against the plaintiff." Burdine, 450

U S at 253. See also id. at 256. Sinms may show pretext "either

directly by persuading the court that a discrimnatory reason
nore likely notivated the enployer or indirectly by show ng that
the enployer's proffered explanation is unworthy of credence.”

ld. at 256. See also Fuentes v. Perskie, 32 F.3d 759, 764 (3d

Cir. 1994). In this context, the evidence that Sinms proffers
must neet a heightened "l evel of specificity" to survive sunmary

judgnent. Sinpson v. Kay Jewelers, 142 F.3d 639, 646 (3d Gr.

1998) .

In her brief, Simms contends that the record "exposes
numer ous i nconsi stenci es and anonal i es that support an inference
that Defendant Trimac did not termnate Plaintiff Simms for an
al l eged conflict of interest."” Pl."s Brief at 32. But she
identifies only two supposed "inconsistencies and anomalies" to
support her pretext argunent: (1) the tenporal proximty, and (2)
Trimac's "conclusion that Simms['s] acceptance of a | oan from
Javi ed even violates [the Conflict of Interest Policy] is at best

questionabl e" or "suspect." 1d.?°

 In Sinms's extensive recitation of the facts in her
brief, she cites other contradictions -- for exanple, the | ack of
clarity regardi ng who decided to ask Simms for her resignation
rat her than term nate her outright and whet her Gai nes or
Gallowitz drafted the resignation |etter she signed on Septenber
10, 2007. She does not nention these in support of her pretext
claim but, for the sake of clarity, none of these m nor factual
contradictions is sufficient to raise an inference that Trimac is
| ying about its reason for firing Sinms.
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Simms clainms that we should disbelieve Trinmac's
| egitimate, nondiscrimnatory reason for term nating her
enpl oynent because the Conflict of Interest Policy "appears to be
directed"” at relationshi ps between enpl oyees and outsi de vendors,
and Javied was nore |ike an enpl oyee than an i ndependent
contractor. 1d. But plaintiff admts that "Javied was technically
an | ndependent Contractor Driver." 1d. And the policy applies to
"enpl oyees [who] have any influence on transactions involving
purchases, contracts, or leases."” Conflict of Interest Policy.

As a traffic supervisor, Simms was responsible for
reporting any m sbehavi or of Javied and ot her i ndependent
contractor drivers to the branch manager. She al so assi sted
Javied with payroll issues and other conflicts with Trinmac, and
signed his contract herself. Under these circunstances, Trimac's
determnation that Simms's relationship with Javied was covered
by the policy is far fromsuspect. Sims further contends that
she was "rarely in a position to provide anything of value to
Javied," there is no evidence that she did so, and she eventually
di scl osed the | oan on August 30, 2007.% Pl.'s Brief at 33. But

the policy requires disclosure of potential conflicts "as soon as

27 Simrs al so argues that Trimac generally follows a
progressive discipline policy but imediately fired her for her
violation, while it allowed nmen to work for Trimac while they
all egedly violated Trimac's policies regarding conflicts of
interest and enploynent of relatives. We will address this
argunent in full in our discussion of her disparate treatnent
claimbelow Briefly, Simms's situation is quite different from
the nmen she references, and how Trimac treated them does not
expose any nefarious possibilities as to how Trimac treated her.
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possi ble,"” not just when an enpl oyee actually takes a ki ckback.
Simrs accepted Javied's loan in the fall of 2006 and did not
disclose it to Trimac until alnost a year later. Again, there is
not hi ng suspi ci ous about Trimac concluding that Simms failed to
di scl ose the | oan as soon as possible and thus viol ated the
policy. Furthernore, although Trimac enphasized its intention to
use progressive discipline, it also specifically reserved its
right to term nate an enpl oyee when that was warranted. Trinmac
did so here, and there is nothing in the record that causes us to
guestion that Trimac took this drastic neasure because senior
managenent concluded that Simms's actions were a serious
vi ol ation.

Once again, then, we are left with the issue of whether
timng is enough -- but now we face this question at the pretext

stage, rather than the initial prim facie stage. Sims cites no

authority for the idea that tenporal proximty is enough to show

pretext. She relies on Jalil to establish her prima facie case,

but in Jalil our Court of Appeals stated that at the pretext
stage suspect timng sinply "nmay suggest discrimnatory notives”
on the part of the enployer. 873 F.2d at 709 (enphasis added). In
Jalil, the Court concluded that the enployer's proffered reason
was pretextual because, in addition to the suspicious timng, the
enpl oyer also failed to have a witten rule or a clear unwitten
rul e against the plaintiff's behavior that allegedly led to his
termnation. Here, Trimac had a witten Conflict of Interest

Policy, and, as we discussed above, there is no reason to be
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suspi cious of its conclusion that Sims's behavi or viol ated that
policy.

Wth no direct evidence of discrimnation, our inquiry
at this stage is whether "the enployer's proffered explanation is
unwort hy of credence.” The timng issue alone would not allow a
reasonabl e factfinder to conclude that Trimac is lying about its
consistent, legitimte, and nondi scrimnatory reason for
term nating Sinns.

On this record, then, we conclude that despite the
tenporal proximty between her conplaint and term nation, Simms
has not net her burden of showing that a discrimnatory reason
nore likely notivated Trimac or that we should distrust Trimac's
| egitimate, nondiscrimnatory reason for termnating her. W will
therefore grant Trimac's notion for sunmary judgnent on Simms's

retaliation claim
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B. Di sparate Treat nent

Trimac has al so noved for sumrary judgnent on
plaintiff's disparate treatnment discrimnation claim To

establish a prinma facie case for such a claim a plaintiff

usual Iy nmust show that "(1) she is a nenber of a protected cl ass;
(2) she was qualified for the position she held; (3) she suffered
an adverse enploynent action; and (4) simlarly situated persons
who are not nenbers of the protected class were treated nore
favorably, or that the circunstances of her term nation give rise

to an inference of discrimnation.” Red v. Potter, 211 Fed. AppX.

82, 83 (3d Cir. 2006). See also Massarsky v. Ceneral Mdtors

Corp., 706 F.2d 111, 118 (3d Cr. 1983) ("a plaintiff alleging a
discrimnatory |ayoff need show only that he is a nenber of the
protected class and that he was laid off froma job for which he
was qualified while others not in the protected class were
treated nore favorably").

Al t hough courts often use these factors, they do not

constitute arigid formula. EE OC v. Mtal Service Co., 892

F.2d 341, 347 (3d Cir. 1990). More generally, Sims can establish

her prima facie case by offering "sufficient evidence . . . such

that the court can infer that if the enployer's actions renmain
unexplained, it is nore |likely than not that such actions were
based on inperm ssible reasons.” [d. at 348. The burden-shifting

framewor k, beginning wwth the prina facie case, offers the

plaintiff an indirect way to prove that the enployer acted

because of discrimnatory reasons. Causation is thus the central
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question of the prinma facie inquiry. See Sarullo v. U S. Postal

Svc., 352 F.3d 789, 798 (3d Cir. 2003).

Trimac concedes that Sims was a nenber of a protected
class, that she was qualified for her position as a traffic
supervi sor and to be the Spartanburg branch nmanager, and that
Trimac's request for her resignation was an adverse enpl oynent
action. Def.'s Brief at 5. The only remaining issue at this stage
of the inquiry, then, is whether Sims has shown that "simlarly
situated persons who are not nenbers of the protected class were
treated nore favorably, or that the circunstances of her
termnation give rise to an inference of discrimnation.” Red,
211 Fed. Appx. at 83. In its notion for sunmary judgnent, Trimac
contends that Simms has not done so, and we agree.

In a Title VIl enploynent discrimnation action, "the

central focus of the prima facie case is always whether the

enpl oyer is treating sone people |less favorably than others
because of their race, color, religion, sex, or national origin."
Sarullo, 352 F.3d at 798 (internal quotations omtted). Under the

McDonnel | Douglas franework, "a prima facie case . . . raises an

i nference of discrimnation only because we presune these acts,
if otherw se unexplained, are nore |likely than not based on the

consideration of inpermssible factors.” Pivirotto v. Innovative

Sys., Inc., 191 F.3d 344, 352 (3d Gr. 1999). In other words, the

burden-shifting schene outlined in MDonnell Douglas is intended

to |l ocate a causal connection -- which Sims nust prove --
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bet ween i nperm ssi bl e behavior toward Sims and Trimac's request

for her resignation. See Sarullo, 352 F.3d at 798.

Simrs argues that four circunstances raise an inference
of discrimnation in connection with Trimac's decisions to ask
for her resignation and not offer her the Spartanburg position:
(1) two pairs of allegedly simlarly situated nmal e enpl oyees
violated Trimac's policy against fam |y nmenbers supervising each
other; (2) "males domnate Trinmc's managenent teant; (3) one of
these nmen asked Sims if she was willing to sacrifice her famly
and children for her job; and (4) as of August of 2007, Trinmac
had never enployed a femal e branch manager, and it hired a nmale
for the Spartanburg Branch Manager position. Pl.'s Brief at 34.

Regarding Simms's first argunent,

"[1]n order for two or nore enpl oyees to be

considered simlarly-situated for the purpose

of creating an inference of disparate

treatment in a Title VII case, the plaintiff

must prove that all of the rel evant aspects

of his enploynent situation are nearly

identical to those of the [male] enpl oyees

who [s]he alleges were treated nore

favorably. The simlarity between the

conmpared enpl oyees nust exist in all rel evant

aspects of their respective enpl oynent

ci rcunst ances. "

Pierce v. Commonwealth Life Ins. Co., 40 F.3d 796, 802 (6th Cr.

1994) (cited in Red, 211 Fed. Appx. at 84).

Al though Simrs is unclear in her brief, she appears to
argue that Trimac retained two pairings of fathers and sons who
wor ked together in a supervisory capacity, allegedly in violation

of 8§ 104 of the Enpl oyee Handbook, which prohibits famly menbers
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from supervising each other. Sims presents thin evidence of
either of these potential conflicts. Assum ng that they exist,
however, she is not simlarly situated to these nmen. Trinac
determ ned that Sinms violated § 107 of the Enpl oyee Handbook,
not § 104. \Wile sone people at Trimc knew about the
rel ati onshi ps between these fathers and sons, none knew of her
| oan from Javied for nearly a year because she failed to disclose
it. One of the father-son pairs works in the nechanical shop, not
as a traffic supervisor, and there is no evidence in the record
to support Sims's bald assertion that a dispatcher in
Spartanburg ever dispatched his own father. ?® Rather, Wnton
testified that the son had not dispatched his father since Wnton
arrived, and he did not know -- and Sims offers no evidence of -
- what happened before then. Simms al so had a friendship with
Javied, not a famly relationship |ike the supposed conparators,
and there is no evidence that significant sunms of nobney changed
hands between the fathers and sons.

Sinmms offers no evidence to show that Trinmac's

managenent was "mal e dom nated," ? but we do know from Mar chbank

? Simms cannot merely assert that a son dispatched his
father at the Spartanburg | ocation. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 256-57. Rather, she "nust present affirmative
evidence in order to defeat a properly supported notion for
summary judgment.” 1d. at 257.

2 In support of this claim Sims references Trimac's
organi zation chart, which includes only the nanmes and titles of
various enployees in the conpany's Eastern Division. Pl."'s Brief
at 4; Pl.'s Ex. E. But we cannot determ ne the sex of Trimac's
managers fromthe nanmes given
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that Trimac had not hired a femal e branch manager in its Eastern
Division and eventually hired a man for the Spartanburg branch
manager | ob. None of these facts raises an inference of

di scrimnation, however, especially in Iight of the conpany's
docunented plan to pronote Sinmms and t he uni form support she had
fromTrimac's senior managenent -- at |east until they determ ned
that she had violated the Conflict of Interest Policy. Indeed, in
a rare nove for a Title VIl defendant, Trimac admts that
plaintiff was qualified not only for the job she had but also for
the pronotion she sought. Furthernore, at the point that Trinmac
considered Sinrms for the job, there were only two internal

candi dates, and the other was also fenale. Only after Simrs
resigned did Trimac consider the application of the male it
eventually hired for the Spartanburg job.

Gal lowitz made the one stray remark about which Sims
conpl ai ns, regarding sacrificing her famly and children for her
j ob. But he coached Simms for her interviews in Houston and
unqual i fiedly supported her pronotion. Although Gallowtz
participated in the investigation of Sinms and recommended t hat
Trimac term nate her, his one remark about sacrificing her famly
and children was "unrel ated to the decision process,"” and that

kind of cooment is "rarely given great weight." Brewer v. Quaker

State Ol Refining Corp., 72 F.3d 326, 333 (3d Gr. 1995).

Viewing the facts in the Iight nost favorable to Sinns,

we conclude that she has failed to establish a prina facie case

of disparate treatnment discrimnation, and we will grant Trinmac's
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notion for sunmary judgnent as to that claim But even if

plaintiff could establish her prima facie case, Trinmac has a

| egitimate, non-discrimnatory reason for ending her enploynent,
and Sinms has failed to denonstrate that it is pretextual.

Because Simms neither established her prima facie case

for her disparate treatnment discrimnation claimnor denonstrated
that Trimac's legitimte, nondiscrimnatory reason for

term nating her enploynent was pretextual, we will grant Trinmac's
notion for sunmary judgnment and enter Judgnent in favor of

Tri mac.

BY THE COURT:

\s\Stewart Dal zel
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERLY SI MVB ) CVIL ACTI ON
V. :
TRI MAC TRANSP. EAST, | NC NO. 08-2694
ORDER

AND NOW this 8th day of June, 2009, upon consideration
of the defendant's notion for sunmary judgnent (docket entry
# 26), plaintiff's response thereto (docket entry # 27), and
defendant's reply (docket entry # 32), and upon the findings of
fact and conclusions of |aw detailed in the acconpanying
Menmorandum it is hereby ORDERED that:

1. Def endant's notion for summary judgnment (docket
entry # 26) is GRANTED; and

2. The Cerk of Court shall CLOSE this case

statistically.

BY THE COURT:

\s\Stewart Dal zell

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERLY SI MMS ) G VIL ACTI ON

V.



TRI MAC TRANSP. EAST, | NC ) NO. 08-2694
JUDGVENT

AND NOW this 8th day of June, 2009, in accordance with
t he acconpanyi ng Menorandum and Order granting defendant's notion
for summary judgnment, JUDGVENT IS ENTERED in favor of defendant
Trimac Transportation East, Inc., and against plaintiff Kinberly

Simms with each side to bear its own costs.

BY THE COURT:

\s\Stewart Dal zel |
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